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MVEMORANDUM OPI NI ON

RUWE, Judge: This case is before the Court on petitioner’s
Motion for Leave to File a Motion to Vacate the Order of
Di smssal (hereinafter referred to as petitioner’s notion for

| eave). We nust decide whether to grant petitioner’s notion for
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| eave. When the petition was filed, petitioner resided in

Fairfield, lowa.!?

Backgr ound

On Decenber 3, 2004, respondent issued to petitioner a
Noti ce of Determ nation Concerning Collection Actions(s) Under
Section 6320 and/or 6330 (notice of determ nation) regarding her
unpai d Federal incone taxes for 1999 and 2000.2 Respondent’s
O fice of Appeals determined that it was appropriate to collect
petitioner’s unpaid taxes by |evy unless petitioner exercised her
right to judicial review On Decenber 29, 2004, petitioner sent
to the Court a docunent, which states in relevant part:

Dear Tax Court Judge,

| received a deficiency letter fromthe |IRS.

| need your assistance regarding a Notice of Deficiency

| received fromthe Internal Revenue Service. The

letter states that | nust file a petition with the U S

Tax Court if | believe the IRS nunbers are wong. |

think the IRSis wong but I amnot sure if | am doing

this protest correctly. Can you please respond with

instructions regarding the procedures | amto take?

WIl you please assist ne and explain what is going on?

When am | supposed to appear in court over this? WII

| receive any assistance fromthe courts in acquiring
| egal representation?

! The Court subsequently changed petitioner’s address to
Ki hei, Hawaii, on the basis of petitioner’s notification in her
nmotion for |eave.

2 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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Thank you for reading ny letter and trying to help ne.

This docunent failed to conply with the Rules of the Court
as to the formand content of a proper petition. Petitioner also
failed to submt the required filing fee. Nevertheless, on
January 4, 2005, the Court filed petitioner’s docunent as an
inperfect Petition for Lien or Levy Action Under Code Section
6320(c) or 6330(d). By order dated January 27, 2005, the Court
directed petitioner to file a proper anended petition and to pay
the filing fee on or before March 14, 2005. The order stated
that if an anmended petition and the filing fee were not received
on or before March 14, 2005, the case would be dism ssed. By
order dated May 6, 2005, the Court extended the tine for
petitioner to file a proper anended petition until My 26, 2005,
and waived the filing fee. The Court extended the tinme to file
an anmended petition again on June 8, 2005, until June 30, 2005,
and a third tine on June 28, 2005, until July 19, 2005.
Petitioner failed to tinely respond to the Court’s orders to file
an anmended petition. On Cctober 27, 2005, the Court entered an
Order of Dismssal for Lack of Jurisdiction (order of dismssal).

On January 25, 2006, 90 days after the order of dismssa
was entered, petitioner nmailed to the Court a Mbtion to Vacate
Order of Dismssal for Lack of Jurisdiction (notion to vacate),
whi ch the Court received on February 1, 2006, 97 days after the

order of dism ssal was entered. On February 16, 2006, the Court
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returned petitioner’s notion to vacate because the case was
cl osed, and the order of dismssal was final.

Petitioner mailed to the Court a docunent entitled “Mtion
to Vacate Order of Dismssal for Lack of Jurisdiction/Arended
Petition/Mdtion to Renand” that was received by the Court on
March 15, 2006. On the sane day, the Court filed petitioner’s
docunent as a “Mdtion for Leave to File Mdtion to Vacate
Enbodyi ng Motion to Vacate”. Petitioner attached to the notion
“Track & Confirmi search results fromthe U S. Postal Service Wb
site indicating that the original notion to vacate she sent was
in fact mailed on January 25, 2006, 90 days after the order of
di sm ssal was entered. On March 29, 2006, the Court denied
petitioner’s notion for leave to file notion to vacate enbodyi ng
notion to vacate.

On May 11, 2006, the Court filed another docunent from
petitioner entitled “Mtion for Leave to File a Motion to Vacate
the Order of Dismssal” (nmotion for leave). 1In the notion for
| eave, petitioner argues that the notion from March 15, 2006, was
just an “effort to correct a previous error” in an attenpt to re-
file the docunents she sent on January 25, 2006, which went
unfiled. Petitioner argues further that the notion for |eave
deserves to be treated as tinely filed, as of January 25, 2006.
Petitioner mailed a Motion to Vacate the Order of D sm ssal and

an anmended petition concurrently wth the notion for |eave.
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Di scussi on

This Court can proceed in a case only if it has
jurisdiction, and either party, or the Court sua sponte, can

question jurisdiction at any tine. Stewart v. Conm ssioner, 127

T.C __, __ (2006) (slip op. at 6); Estate of Young v.

Comm ssioner, 81 T.C. 879, 880-881 (1983).

On Cctober 27, 2005, we dism ssed petitioner’s case for |ack
of jurisdiction. An order of dismssal for lack of jurisdiction

is treated as the Court’s decision. Stewart v. Comm SSioner,

supra at (slip op. at 5); Hazimv. Conmm ssioner, 82 T.C 471,

476 (1984). Section 7459(c) provides, in relevant part:

SEC. 7459(c). Date of Decision.— * * * if the
Tax Court dism sses a proceeding for |ack of
jurisdiction, an order to that effect shall be entered
in the records of the Tax Court, and the decision of
the Tax Court shall be held to be rendered upon the
date of such entry.

The word “decision” refers to decisions determ ning a deficiency
and orders of dismssal for lack of jurisdiction. an v.

Comm ssioner, 517 F.2d 13, 16 (7th Cr. 1975); Conm ssioner v. S.

Frieder & Sons Co., 228 F.2d 478, 480 (3d Cr. 1955); Stewart v.

Conm ssi oner, supra at (slip op. at 5).

Except for very limted exceptions, none of which applies
here, this Court |acks jurisdiction once an order of dism ssal
for lack of jurisdiction beconmes final within the neaning of

section 7481. Stewart v. Conm Sssioner, supra at (slip op. at

6-7 & n.3). A decision of the Tax Court becones final *“Upon the
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expiration of the tinme allowed for filing a notice of appeal, if
no such notice has been duly filed within such tine”. Sec.
7481(a)(1). Section 7483 provides that a notice of appeal may be
filed within 90 days after a decision is entered.?

Pursuant to rule 13(a) of the Federal Rules of Appellate
Procedure, if under the Tax Court’s Rules a party nmakes a tinely
notion to vacate or revise a decision, “the time to file a notice
of appeal runs fromthe entry of the order disposing of the
notion or fromthe entry of a new decision, whichever is later.”*
Qur Rule 162 provides that “Any notion to vacate or revise a
decision, with or without a new or further trial, shall be filed

wi thin 30 days after the decision has been entered, unless the

3 As previously explained, an order of dismssal for |ack of
jurisdiction is treated as the Court’s deci sion.

“ Fed. R App. P. 13(a) provides:
Rul e 13. Review of a Decision of the Tax Court.

(a) How Obtained; Tinme for Filing Notice of Appeal.

(1) Review of a decision of the United States Tax Court
is comenced by filing a notice of appeal with the Tax
Court clerk within 90 days after the entry of the Tax
Court’s decision. At the tinme of filing, the appellant
must furnish the clerk with enough copies of the notice
to enable the clerk to comply with Rule 3(d). If one
party files a tinely notice of appeal, any other party
may file a notice of appeal within 120 days after the
Tax Court’s decision is entered. (2) If, under Tax
Court rules, a party makes a tinely notion to vacate or
revise the Tax Court’s decision, the tinme to file a
noti ce of appeal runs fromthe entry of the order

di sposing of the notion or fromthe entry of a new
deci si on, whichever is later.
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Court shall otherwise permt.” (Enphasis added.) Petitioner did

not file a notion to vacate or revise within 30 days after the
Court’s order of dismssal was entered. Therefore, in order for
her notion to vacate to be considered tinely filed, Rule 162
required petitioner to file a notion for leave to file a notion
to vacate or revise, the granting of which lies within the sound

di scretion of the Court. See Rule 162; Heimv. Conni ssioner, 872

F.2d 245, 246 (8th Gr. 1989), affg. T.C. Meno. 1987-1; Stewart

v. Conmm ssioner, supra at (slip op. at 5-6); Brookes V.

Conm ssioner, 108 T.C. 1, 7 (1997).

Petitioner’s original notion to vacate, which we will treat
as a notion for leave to file a notion to vacate, was post marked
and mai |l ed January 25, 2006, 90 days after the Court’s order of
di sm ssal was entered. The Court rejected petitioner’s original
nmotion for |eave, which was mailed on January 25, 2006, because,
anong other things, it was received by the Court after the case
was closed. Petitioner submtted two subsequent notions for
| eave, the first of which was denied. Petitioner asserts in her
nost recent notion for |eave that the Court should have filed her
original notion for |eave as of January 25, 2006. In view of our

recent opinion in Stewart v. Conm SSioner, supra, We agree.

Petitioner’s original notion for | eave was postmarked and
mai l ed prior to the expiration of the 90-day appeal period. The

tinmely-mailing/tinmely-filing provisions of section 7502 apply to
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a notion for leave to file a notion to vacate a decision that is
mai | ed and postmarked prior to, but received by the Court after,

the expiration of the 90-day appeal period. Stewart V.

Commi ssi oner, supra at (slip op. at 13). Therefore, we have

jurisdiction to consider petitioner’s notion for |eave. However,
whet her the Court retains jurisdiction over petitioner’s case
depends on whether the Court grants |leave to file petitioner’s
nmotion to vacate. |d. at  (slip op. at 14). |If the Court
grants the notion for |eave, then the tine for appeal is

ext ended. Manchester Group v. Commi ssioner, 113 F.3d 1087, 1088

(9th Gr. 1997), revg. T.C. Menp. 1994-604; Nordvik v.

Comm ssi oner, 67 F.3d 1489, 1492 (9th Cr. 1995), affg. T.C

Meno. 1992-731; Stewart v. Comm Ssioner, supra at (slip op.

at 14). However, if the notion for |eave is not granted, the
notion to vacate cannot be filed. If the notion to vacate i s not
filed, the appeal period is not extended, and the order of

di smssal for lack of jurisdictionis final. The filing of a
taxpayer’s notion for leave to file a notion to vacate does not
extend the tinme for appeal unless the Court grants the notion for

| eave and permts the filing of the notion to vacate. Nordvik v.

Conmi ssi oner, supra at 1492; Stewart v. Conmi Ssioner, supra at

__(slip op. at 15-16); Haley v. Conm ssioner, 805 F. Supp. 834,
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836 (E.D. Cal. 1992), affd. w thout published opinion 5 F.3d 536
(9th Gr. 1993).°
VWether to grant petitioner’s notion for |eave is

di scretionary. Stewart v. Conm ssioner, supra at (slip op.

at 5-6). However, a tinely notion for |eave, wthout nore, is
not necessarily sufficient to persuade the Court to grant such
nmotion. In deciding what action to take, “W are guided
primarily by whether it would be in the interest of justice to
vacate the prior decision. But, we also recognize that

l[itigation nust end at sonetine.” Estate of Egger v.

Commi ssioner, 92 T.C 1079, 1083 (1989); Manchester G oup v.

Conmi ssioner, T.C. Menp. 1997-576.

Petitioner failed to file an anended petition or to pay the
required filing fee in accordance with the Court’s January 27,
2005, order. On May 6, 2005, the Court extended the tinme for
petitioner to file an anended petition until My 26, 2005, and
wai ved the filing fee. On June 8, 2005, the Court again extended
the tinme for petitioner to file an anended petition until June
30, 2005. On June 28, 2005, and for the third time, the Court

further extended the tinme for petitioner to file an anmended

> 1In Nordvik v. Conmm ssioner, 67 F.3d 1489, 1492 n.2 (9th
Cr. 1995), affg. T.C. Meno. 1992-731, the Court of Appeals for
the Ninth Circuit expressly adopted the reasoning of the District
Court in Haley v. Conm ssioner, 805 F. Supp. 834 (E.D. Cal.
1992), affd. w thout published opinion 5 F.3d 536 (9th Gr
1993) .
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petition until July 19, 2005. Petitioner failed to conply with
the Court’s orders to file a proper anended petition. After her
case was dism ssed for |lack of jurisdiction, petitioner waited
until the tinme for appeal was about to expire to file her notion
for | eave.

Petitioner has been afforded several opportunities and
sufficient tinme to file her anended petition. Petitioner has
repeatedly failed to conply with the Court’s orders, and she has
provi ded no reasonabl e excuses for her |ack of conpliance.
Therefore, in the exercise of our discretion and in the interests
of justice, we will deny petitioner’s notion for leave.® It
follows that the Court’s order of dismssal for |ack of
jurisdiction in this case becane final on January 25, 2006, 90
days after the order was entered.

To reflect the foregoing,

An appropriate order wll

be issued.

6 See Rice v. Commissioner, T.C. Menob. 2006-236, Walther v.
Commi ssioner, T.C. Meno. 2006-247, Sprenger v. Comm ssioner, T.C
Menp. 2006-248, Hoffman v. Conmi ssioner, T.C Menp. 2006-249, and
McMast er v. Commi ssioner, T.C. Meno. 2006-251, in each of which
the taxpayer’s filings and failure to conply with the Court’s
orders were simlar, resulting in the denial of the taxpayer’s
motion for leave to file a notion to vacate the order of
di sm ssal for |ack of jurisdiction.




